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DETAILED ACTION 

Claim 55 is rejected under 35 U.S.C. 112, second paragraph, as being 
incomplete for omitting essential elements, such omission amounting to a gap between 
the elements. See MPEP § 2172.01 . The omitted elements are the actuator button. 
The specification does not disclose where the apparatus can function without the 
actuator button cooperating against the actuator. 

MPEP 2172.01 sets forth that, a claim which fails to interrelate essential 
elements of the invention as defined by applicant(s) in the specification may be rejected 
under 35 U.S.C. 1 12, second paragraph, for failure to point out and distinctly claim the 
invention. See In re Venezia, 

530 F.2d 956, 189 USPQ 149 (CCPA 1976); In re Collier, 397 F.2d 1003, 158 USPQ 
266 (CCPA 1968). >But see Ex parte Nolden, 149 USPQ 378, 380 (Bd. Pat. App. 1965). 
Here the the specification only sets forth a movable cap in combination with an actuator 
button (78). Nothing in the specification supports the working combination of just a 
movable cap with an actuator for movement in an axial direction. At [0057] of the 
specification it only sets forth "depression of the actuator button 78 when the safety 
slide button 80 is in a position enabling depression causes the plunger actuator 72 to 
move..." There is no disclosure that his invention is workable absent the actuator 
button. Absent the combination of the actuator button as an essential element, there is 
no way the depressing the cap can cause the actuator to move. Hence the scope of the 
claim is unclear. One could argue based on applicant's position that the actuator button 
is implicitly recited because the actuator would not move without it or that anything that 
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causes the actuator to move upon pressing the button would be within the scope of. the 
claim. Obviously, permitting such argument is not permissible and the scope of the 
claim must be rendered definite. 

Claim Rejections - 35 USC § 103 

Claims 75-79 and 81-102 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over DeLucia 3,776,429 in view of Parsons 6,283,609. 

As to claims 75-79, 83, 84, 85, DeLucia shows a dispenser 32 to receive a 
cartridge 44 having an orifice 62 in a forward portion. He further shows an actuator 130, 
button 122 and end 16 capable of connection between an end cap. Delucia does not 
discuss the connection of his device with a baton. Parsons '609 teaches combining 
apparatus such as that of Delucia with a baton in order to be able to additionally use it 
to strike a person. To have combined a baton capable of attaching at end 16 would 
have been obvious as taught by Parsons in order to make it a more effective striking 
weapon. As to claims 81 and 82, DeLucia shows a nozzle plate 17 that is inherently 
interchangeable with a replacement for repair meeting the limitations of the claim. As to 
claims 75, 86 and 87, element 46 is considered to be an insertable sleeve. As to claim 
88, making sleeve 34 of foam is considered to be an obvious matter of choice in 
materials. Applicant has not shown were such a material is critical to the claimed 
invention by solving any particular problem or producing any unexpected results. As to 
claim 89, the discharge orifice is considered to be axial aligned to the nozzle of the 
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cartridge via tube 64. As to claim 90, the tubular body at 46 coupled to the coupling 
connector 34. 

With respect to applicant's remarks to claim 86, the interpretation of DeLucia as 
been clarified as element 46 being a slidable sleeve. Contrary to applicant's position, 
46 is considered to meet the limitations of "slidingly insertable sleeve" in that the 
"capsule 44 which is longitudinally slidable within a sleeve 46" (col. 2, In. 41) as 
disclosed. Whether or not DeLucia discloses that his sleeve 46 is movable or can 
operate without is immaterial since such features are not set forth in the claims. 

As to claim 78, 138 is considered to be a guide and 128 a spring about the guide 

pin. 

As to claims 81 and 91 , it recites a nozzle plate which is shown by 71 of DeLucia. 
The nozzle plate being interchangeable is considered functional and does not 
distinguish over the prior art. While features of an apparatus may be recited either 
structurally or functionally, claims 

directed to an apparatus must be distinguished from the prior art in terms of structure 
rather than function. In re Schreiber, 128 F.3d 1473, 1477-78, 44 USPQ2d 1429, 1431- 
32 (Fed. Cir. 1997). The claim does not clearly recite that the plurality of nozzle plate 
are positively part of the claimed combination. It is apparent that they are part of the 
functional recitations of the claim. Even if positively recited, interchangeable lens plates 
are known to flashlights like DeLucia. 

As to claim 84, element 24 is considered to be a removable retainer supporting 
the nozzle plate 25 and defining the discharge orifice 66. Sealing removable retainers 
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as called for in claim 85 is considered old and well known as are grip enhancing 
surfaces such as knurled sufaces as called for in claim 88.. 

Conclusion 

As to claim 55-74 and 80, DeLucia shows a dispenser 32 to receive a cartridge 
44 having an orifice 62 in a forward portion. He further shows an actuator 130 and a 
cap of elements that could be considered elements 96 and 122 combined. However, 
both elements are not capable of moving from a first and second positions and being 
depressed radially. Likewise the actuator mechanism of Chen is similar, however the 
cap 58 does not move from a first to a second position. Pierpoint shows an electronic 
button. In Cellini, button 40 must be depressed before actuator button 34 can be slide 
forward. Examiner could not find the claimed safety button in the broad prior art of 
actuator buttons, switches or triggers. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
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shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to William Pierce whose telephone number is 571-272- 
4414 and E-mail address is bill.pierce@USPTO.gov. The examiner can normally be 
reached on Monday and Friday 9:00 to 7:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gene Kim can be reached on 571-272-4463. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-21 7-91 97 (toll-free). ^ 
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